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I Con\ictul de interese - o analizd comqtaratiztdr

AUGUSTIN LAZAR

1,. N oliune ;i defini.tie

Infracfiunea de conflict de interese a fost introdusi in titlul VI

f,,lnfracfiuni care aduc atingere unor activitili de interes public sau altor
activitSli rglementate de lege"), capitolul I [,,lnfracfiuni de seviciu sau in
Iegdturl cu serviciul") din partea specialS a Codul penal romAn din 1969

[in continuare C. pen. 1969), in vederea alinierii legislaliei penale romAne
la standardele europene privind protejarea integritSlii funclionarilor
publici, a mediului concurenfial, calit5lii serviciilor, prevenirea conflic-
telor de interese, garantarea independenlei gi imparlialitilii prestatorilor
de servicii adilionale. De asemenea, statele membre s-au obligat sI ia

mdsuri adecvate pentru a preveni, identifica ;i remedia infracliunile
apdrute in desfSgurarea procedurilor de achizilie, asigurAndu-se astfel un
tratament egal pentru toti operatorii economicil.

Astfel, RomAnia gi-a completat cadrul normativ general de ocrotire a

relaliilor de seMciu ca valoare socialS, prin incriminarea in art 2531
C. pen. 1969 a faptei funcfionarului public de a se afTain conflict de interesd.

- 
O parte din hotiririle judecltoregti definitive in materia infracliunii de conflict de

interese, examinate gi utilizate in cadrul acestui studiu, au fost transmise la baza de date
privind iurisprudenla a Parchetului de pe lAngi inalta Curte de Casalie 9i Justilie de citre
unitifiie de parchet.

1A se vedea: Directiva 2006/1,23/CE a Parlamentului European 9i a Consiliului
din 12 decembrie 2006 privind serviciile in cadrul piefei interne, publicati in
furnalul Oficial al Uniunii Europene L 376 din 27 decembrie 2006. Statele membre
gi-au asuma! intre altele, obligalia si igi revizuiascd legislalia pentru a garanta
prevenirea conflictelor de interese, asigurarea independenlei ti imparlialit;!i cerute
pentru anumite activitafi, precum gi compatibilitatea normelor care guverneazi
etica gi conduita profesionali pentru diverse activitifi; Directiva 20L4/24/UE a

Parlamentului European gi a Consiliului din 26 februarie 2014 privind achiziliile
publice pi de abrogare a Directivei 2004/18/CE, publicatd in Jurnalul Oficial al

Uniunii Europene L 94 din 28 martie 2014, p. 65-242, reglementeazi in titlul I

Conflictul de interese (art.24).
z Legea nr. 278/2006 pentru modificarea gi completarea Codului penal,

precum gi pentru modificarea gi completarea altor legi, publicatl in M. Of. nr. 601
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Dupi intrarea in vigoare a noului Cod penal, la 1 februarie 20L4,
infracfiunea de conflict de interese este incriminati in art. 301 C. pen. din
capitolul II,,,lnfracliuni de serviciu".

in doctrina recentl se reline cd incriminarea conflictului de interese
este un rispuns la,,semnalele tot mai dese din partea societSlii civile, dar
gi a organismelor gi instituliilor internafionale cu privire la impactul pe
care faptele comise cu incilcarea normelor deontologice cu acest specific
il produc. Reglementiri care privesc conflictul de interese se gdsesc gi in
Iegislagia altor state membre ale Uniunii Europene fAustria, Belgia, Cipru,
Finlanda, Franfa, Lituania, Polonia, Spania gi Ungaria). gi in legislalia
romAni au existat, anterior momentului 2006 1...], norme cu privire la
conflictul de interese, insl acestea dovedeau existenla unor confuzii intre
incompatibilitdli gi conflictul de interese. [...]. Conflictul de interese gene-
reazd o stare de incompatibilitate lato sensu, dar, sub aspectul cauzelor
care determini aceasti incompatibilitate, conflictul de interese se deose-
begte prin faptul cd factorul determinant nu este neapirat o situalie
juridicl sau o activitate incompatibili cu activitatea care este realizati in
cadrul atribuliilor de serviciu, ci un interes personal de naturd patrimo-
niald, care ar putea influenla indeplinirea cu obiectivitate a atribuliilor
care ii revin (funcfionarului public, paranteza noastrl - A.L.) potrivit
Constituliei gi altor acte normative. Au existat gi alte reglementlri
referitoare la conflictul de interese cu privire la anumite categorii de
funclionari publici sau anumifi demnitari (prin statute speciale sau chiar

din 12 iulie 2006. in expunerea de motive la aceastl lege se mentiona:,,in vederea
oficientizirii acliunilor de prevenire gi sancqionare a faptelor de corupjie, proiectul
de modificare a Codului penal propune incriminarea in articolul 253r a ,,conflictului
de interese". Prin aceasta, se urmiregte sanclionarea penalS a funclionarului public
care, in mod congtient gi deliberat, satisface interese personale prin indeplinirea
atributiilor publice. [...] prevederile Codului penal cu privire la infracliunile de
serviciu nu acoperi o astfel de situalie [...]. Prin incriminarea conflictului de interese,
se urmiregte inlSturarea oricirei suspiciuni cu privire la conduita funclionarului
public care este chemat sr indeplineasci un act sau sr participe la luarea unei decizii
in virtutea atribuliilor sale de serviciu, iar prin aceasta produce, direct sau indirect,
un folos material pentru sine, solui siu, o rudi ori un afin pAnI la gradul II inclusiv,
sau pentru o alti persoani cu care s-a aflat in raporturi comerciale ori de munci in
ultimii 5 ani sau din partea cireia a beneficiat ori beneficiazd de servicii sau foloase
de orice naturS. in prezent, existi intemeiat suspiciunea ci funcgionarul public nu va
depune toate diligenlele in vederea satisfacerii interesului public, ci va incerca sI
satisfaci interesul s5u ori al uneia dintre persoanele sus-aritate." [disponibill la
adresa www.cdep.ro/proiecte/2006/000/20/4/em24.pdf , accesari la 5 iulie 2016).



Conflictul de interese . Teorie ;i jurispruden[a l,u
prin regulamente de ordine interioarlJ, dar, pAni la aparilia Legii
nr. 1,61,/2003 [..J, o reglementare unitari a conflictului de interese nu a
existat."1. Remarclm ci, pentru a exista un conflict de interese, trebuie sI
existe o decizie luatd in interesul persoanelor expres prevlzute de lege,

iar incompatibilitatea existd ca situa|ie ilegald, in cazul unui cumul de

funclii interzis de legiuitor, deoarece este potenfial generatoare de

conflicte de interese.
Cu referire la incriminarea acestei fapte, instanfa supremi a evi-

denliat cI aceasta ,,a fost generatd de aparilia unor noi forme de relalii
intre sectorul public ai sectoarele comerciale care dau nagtere unor
parteneriate publice, existAnd un potenfial de cregtere de forme noi de

conflict de interese care implici interesele personale 9i obligaliile publice

[s.n, - A.L.) ale persoanei care exercitd o funclie publicS. [...] Degi

conflictul de interese nu inseamnl ipso facto corupfie, totugi aparilia

unor conflicte intre interesele personale gi obligaliile publice ale funcfio-

narilor publici, daci nu este tratati corespunzf,tor, poate duce Ia corup-

!ie. Incriminarea faptei presupune nu numai simpla interzicere a intere-

selor de naturl privatl ale funclionarului public, ci gi formarea corecti-
tudinii deciziilor administrative, pentru ca un conflict de interese nesolu-

lionat si nu conduci la un abuz in serviciu. Prin definilie 9i conlinut
infracfiunea de conflict de interese a preluat din elementele constitutive
ale infracliunilor de corupfie, in proximitatea cirora a fost pozilionatd"'z.

Interesul privat este evaluat ca o simpli vocafie, posibilitate, care nu

este cuprinsl in categoria juridici de drept. Legea definegte interesul

legitim privat ca fiind ,,posibilitatea de a pretinde o anumitd conduitd., in

considerarea realizdrii unui drept subiectiv viitor Si previzibil, prefigurat'

[art. 2 alin, (1] lit. pl din Legea contenciosului administrativ
nr.554/200431.

Interesul legitim public este definit ca fiind ,,interesul care vizeqzd

ordineq de drept Si democraliq constitugionald, garantarea drepturilor,

r I. Pascu, Conflictul de interese
Partea speciali, ed. a II-a, revizuti
Ed. Universul Juridic, Bucuregti, p. 558.

(Comentariu), in Noul Cod penal comentat.

9i adiugit5, de V. Dobrinoiu [coord.) 9.a.,

2 iCCJ, sent. pen. nr. 666/2014, definitivi prin dec. pen.

Completul de 5 judecitori (disponibili la adresa www.scj'ro,
20t6).

3 Publicati in M. Of. nr. 1154 din 7 decembrie 2004, cu modificirile 9i
completirile ulterioare.

nr. 13/2015 aiCCJ,
accesati la 6 iulie
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AUGUSTIN LAZAR

1.. Concept and definition

The offence of conflict of interest was introduced in Title VI ["Offences
pertaining to activities of public interest or relating to other activities
regulated by the law"), chapter I ["Malfeasance in office or offences
related to office"J of the Special Part of the Romanian Criminal Code of
1969 [hereinafter referred to as C. Code 1969), in order to bring the
Romanian criminal law in line with European standards regarding the
protection of public servants' integriry, of the competitive environment,
of quality of services, preventing the conflicts of interest, guaranteeing
the independence and impartiality of additional service providers.
Moreover, the member states committed themselves to take the necessary
measures so as to prevent, identifiz and remedy offences that would
occur in the course of the procurement procedures, thus ensuring equal
treatment for all economic actorsl.

As such, Romania completed the general normqtive framework to
protect the work relations as a social value, by criminalizing in Art. 2531
C. Code 1969 the conduct of the public servant who would find himself in
a situation of conJlict of interestz. After the Criminal Code came into effect

-A part of the final court decisions in the matter of the offence of conflict of
interest that were examined and serve as examples throughout this study have been
sent to the data bases regarding the case law of the Prosecutor' Office attached to
the High Court ofCassation and Justice bythe prosecutor's offices.

1 See also: Directive 2006/123/EC of the European Parliament and of the
Council ofDecember 12, on services in the internal market, published in the Official
Journal of the European Union L 376 of December 27,2006. The member states
committed themselves to review their legislation in force in order to ensure the
prevention of conflicts ofinterests, ensuring the independence and the impartiality
required for certain types of activities, as well as the compatibility of the norms that
govern the ethics and professional conduct for various types of activities; Directive
2014/24/EU of the European Parliament and of the Council dated February 26,

2014 regarding public procurement and the repeal of the Directive 2004/LB/EC,
published in the Official Journal of the European Union L 94 dated March28,20L4,
p. 65-242, regulates conflict of interesf in Title 1. Conflict of interest (Art.24).

2 Law No. 278/2006 amending and supplementing the Criminal Code, as well
as amending and supplementing other laws, published in the Official Gazette of
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on February 7, 2014, the offence of conflict of interest became crimi-
nalized by Art. 301 C. Code, Chapter II, "Malfeasance in Office",

In recent doctrine, it is mentioned that the criminalization of conflict
of interest is a response to "increasingly frequent signals from civil
society, but also from international bodies and institutions regarding the
impact produced by crimes committed in violation of the deontological
ethics. Regulations regarding conflict of interest can also be found in the
legislation of other European Union member states fAustria, Belgium,
Cyprus, Finland, France, Lithuania, Poland, Spain and Hungary).
Romanian legislation, too, contained such laws regarding the conflict of
interest prior to 2006 1...1, however such laws proved the existence of a
fundamental confusion between incompatibility and conflict of interest.
[...]. Conflict of interest generates a state of incompatiblliLy lato sensu,
however conflict of interest is to be differentiated in terms of the causes
that lead to this incompatibility by the fact that the determining factor is
not necessarily a legal situation or an activiQrthat is incompatible with
the activity conducted within office duties, but a personal interest of a
patrimonial nature that might influence the execution of the dutiesin an
objective manner [by the public servant, our own remark - A.L.J
according to the Constitution and to other normative acts. There have
been further regulations regarding the conflict of interest in relation to
certain categories of public servants or dignitaries fby means of special
statute or even by internal regulation policyJ, however until Law

Romania, Part I, No. 601, dated July 1,2,2006. In the explanatory statements, this law
mentions: "[n order to make more efficient the prevention and the punishment of
acts of corruption, the bill amending the Criminal Code also proposes to criminalize
the "conflict ofinterest" in Article 2531. This is intended to enforce criminal penalty
for the deed of a public official who, deliberately and fully aware of the
consequences of his actions, pursues his personal interests by way of exercising
public duties. [...] the provisions of the Criminal Code regarding malfeasance in
office dos not cover such a situation [..,]. By criminalizing conflict of interest, we
attempt to remove any doubt regarding the conduct of a public official who is called
upon to carry out an act or to participate in making a decision under his public
duties, and by doing so he secures a personal gain, either directly or indirectly, for
himsell or his spouse, or kin or relative up to the 2,d degree or any person with
whom he has been in a businessor work relationshipin the past 5 years or from
whom he received or still receives any type of services or benefits. At present, there
is a reasonable suspicion that a public official will not do his best in order to satisfli
the public interest but will try to satisfy his own interest or that ofone ofthe above
mentioned persons." (available at wrruw.cdcp.ro/proiecte/2006/000/20/a/em24.pdf,
accessed on July 5, 2016J.
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No. \61/2003 [...] there was no unitary regulation of conflict of
interest."l We also note that, for a conflict of interest to exist, there must
be a decision made in the interest of such persons as specifically required
by the law and incompatibility must exist, as an illegal situation,
whenever there are several positions held concurrently while forbidden
by the legislator, since such a situation may be potentially generating a
conflict of interest.

With regard to the criminalization of such fact the High Court of
Cassation and Justice underlined the fact that "it was generated by the
occurrence of new types of relationships between the public sector and
the business sectors which in turn give rise to public partnerships and
hence to a potential growth of new formsof conflicts of interest which
would involve personal interests and public obligations [i.m. - A.L.) of the
person holding a public office.[...] Although a conflict of interest does not
rnean corruption rpso facto, the occurrence of conflicts between the
public servants' personal interests and public duties may lead to
corruption, unless appropriately dealt with. Criminalizing the offence
irnplies not only the interdiction of a public servant's private interests but
also prompting fairness in the administrative decision making, so that
any unresolved conflict of interest may not lead to an abuse of office. By
rlelinition and conten! the offence of conflict of interest has taken over
some of the constituent elements of the offence of corruption, in whose
proximity it was placed."z

Private interest is assessed as a mere vocation or possibility which is
not listed within the legal categories of law. Law defines the legitimate
private interest as a "possibility to claim a certain conduct while consi-
dering to achieve a subjective, future, predictable right that is envisaged'

lArt. 2 paragraph (1J letter pl of the Administrative Litigation Law
No. 554/2004:1,

Legitimate public interest is defined as an " interest thqt is qimed atthe
rule of law and constitutional democracy, the guarantee of the citizens'

t I. Pascu, Conflict of interest (Commentary), in "The new Criminal Code with
(,ommentary. Special Part", 2n,i edition, revised and amended by V. Dobrinoiu
(coordinatorJ et al, Universul furidic editing house Bucharest, p. 558,

2 High Court of Cassation and Justice, Sentence No. 666/20L4, final by Criminal
fudgment No.72/20L5 ofthe FIigh Court of Cassation and Justice, panel of 5 judges
(made available at www.scj.ro, accessed July 6,t 20L6).

3 Published in the Official Gazette of Romania, Part I, No. 1154 dated December
7 2004, with subsequent amenclments.


